United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JiraHCBSES 


OOURTOF APPEALS 
DISTRICT OFGQLUMBIA 
FILED 


AN 2 319 


<n?o 

J 




IN THE 


ConrtofAppealsofflielHsIriGtafCiiliiiidtfa 


No. 5862 


w JiA 


BAY LYMAN WILBUR, SECRETARY OF THE 
INTERIOR, APPELLANT, 


vs. 

UNITED STATES OF AMERICA EX REL 
ALONZO PERRY, A MINOR, BY HIS LEGAL 
GUARDIAN, G. W. BUSBY, APPELLEE. 


BRIEF OF APPELLANT. 


C. H. Mekillat, 

m 

Attorney for Appellee . 

Bond, Hatches & Bond, 

Haskell & Keek, and 
Hatches and Ejce, 
of Oklahoma, 

of Counsel . 


J. D. MILANS A SONS, 707 EIGHTH ST. N. W., WASHINGTON, D. C. 









Court of Appeals of the District of Cotmnbla 

i 


No. 5862 


i 
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vs. 

UNITED STATES OF AMERICA EX REL 
ALONZO PERRY, A MINOR, BY HIS LEGAL 
GUARDIAN, G. W. BUSBY, APPELLEE. 
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BRIEF OF APPELLANT. 

' 

. 

This is an appeal by the Secretary of thd Interior 
from a judgment in mandamus (Trans. Re^., p. 26) 
rendered by the Supreme Court of the District of 
Columbia directing the Secretary to pay! over to 
appellee certain unrestricted funds amounting to 
$60,000 (Rec., p. 14) belonging to Alonzo I^erry, de¬ 
rived through oil and gas operations on the home¬ 
stead of his deceased mother, a half blood member 
of the Chickasaw tribe of Indians (p. 2), tljie Secre¬ 
tary refusing to turn over the funds, though his 
right to hold said funds as restricted moneys had 
terminated April 26, 1931 (p. 2) and the law officer 
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of the Department had so held in a written opinion 
(pp. 18-25). 

The suit was instituted by authority of the county 
court of Pontotoc County, Oklahoma, which by stat¬ 
ute of Congress had been invested with jurisdiction 
over the funds, and which had directed the guardian 
of the minor Alonzo Perry to bring the mandamus 
action (Rec., pp. 3, 4, 7-13). The Secretary of the 
Interior refused to comply with a demand (Rec., pp. 
13-14) for the funds made pursuant to the court’s 
direction, on the legally untenable ground that there 
was some question whether the funds were restricted 
after April 26, 1931, and that he was seeking legis¬ 
lation to continue the restrictions (pp. 14-15). 

It may be here stated for the information of the 
court that the proposed legislation in question (H. R. 
8750, 72d Cong., 1st session) specifically excepts 
from its operations, if enacted into law, cases pend¬ 
ing in court, such as the instant one, the bill as re¬ 
ported, including certain amendments unacceptable 
to the Department, one of them reading: 

“That the provisions of this Act shall not 
be construed to alter or interfere with the 
rights of plaintiffs having suits on file for the 
recovery of funds in the hands and under the 
supervision of the Secretary of the Interior.” 

The Secretary’s refusal to obey the Pontotoc 
County court’s decree was despite an opinion by the 
Solicitor of the Interior Department (Rec., pp. 
18-25) that in cases such as the instant one both the 
homestead and proceeds therefrom became unre- 


9 


I 

| 


stricted in favor of issue bom since April 26,1931, 
of a half blood member of the Five Civilized Tribes 
—the Solicitor holding in certain other cases, such 
as the King case, in accordance with what the! Secre¬ 
tary and the Commissioner of Indian Affairs desired 
in order to perpetuate their control, but holding that 
in cases like the present the Secretary’s powjer had 
expired and that of the State courts become supreme. 

The case was decided below' on demurrer ! to the 
answer of the Secretary. The answer concedes the 
material facts, namely, that the funds are tike pro¬ 
ceeds derived from oil operations on the Allotted 
homestead of Alice Perry, nee Harjo, a half blood 
deceased Chickasaw Indian; that Alonzo Perry has 
been duly found by the proper court to be a child of 
said decedent born since March 4, 1906 (Ex.|B, pp. 
7-11); that his share in the funds is ascertained and 
amounts to some $60,000; that the proper ^ounty 
court has taken jurisdiction, duly authorized these 
proceedings (Ex. C, pp. 11-13), and that demand 
for the funds was made (Ex. D, pp. 13-14) and re¬ 
fused on the ground of an alleged question of legal 
interpretation (pp. 14-15). The matter therefore is 
solely one of law for the court. 

Regardless of whether the Solicitor went th^ limit 
of possible interpretation in so much of his Opinion 
as favored the Department’s control of certain 
funds, there seems no room for contention that the 
Solicitor and the court below were^correet when they 
held the law was that a homestead and its usufruct 
were free of restrictions after April 26, 1931* when 
the half blood owner died leaving issue bom, ajs here, 


i 




4 


since March 4, 1906 (pp. 18-25). 

While there is much Five Tribes legislation, the 
instant matter is within quite a narrow compass and 
without a great deal of applicable legislation. 

The Statutes Show Congress Adopted a Policy 
of Gradual Manumission of Five Tribal Affairs 
from Departmental Control and Substitution of 
Control by the State Courts. That It Early 
Fixed April 26, 1931, as a Date by Which Federal 
Authority Should Terminate and State Authority 
Come Into Its Usual Place as to Lands and People. 
That While There Has Been Some Extension of 
This Due Date as to Some Classes of Lands There 
Has Been None as to Homesteads of Decedents and 
the Usufruct Therefrom as to Children Born 
Since March 4, 1906. 

As the courts judicially know, the Five Civilized 
Tribes owned their land by payment of money or 
money’s worth, and evidenced by conveyance of title 
to the lands by formal deeds. This condition, when 
the time arrived for division of tribal lands and 
funds among the Indians and substitution of indi¬ 
vidual severalty holdings thereof in place of tribal 
holdings, caused the partition to take the form of 
agreements between each of the Five Tribes repre¬ 
senting the individual members and the United 
States. The ultimate purpose was to fit the Indian 
Territory for its inclusion as part of the contem¬ 
plated State of Oklahoma, this joinder being settled 
in 1906 and the new State constitution signed by 
President Roosevelt Nov. 16,1907. Necessarily tax¬ 
ation and ability to sell and convey land and to make 
contracts and spend money and have courts were 





I 


5 

essential concomitants of statehood. Equally! obvious 
is the fact that as Indian Territory was ma<jle up of 
whites, intermarried whites, negroes and Indians of 
varying degrees of blood and abilities, ther0 had to 
be varying agreements and legislation as Ifo when 
such citizens would be freed from departmental su¬ 
pervision and State processes operate. In general it 
may be said that the legislation evidences! a con¬ 
sistent purpose that money and use thereof! should 
be surrounded with less restriction than lands. Also 
the manumission proceeded as to persons aijid land 
in freeing first whites and white squawm^n and 
negroes and then Indians, according to theit quan¬ 
tum of Indian blood, with special provision fcjr free¬ 
ing through the Department of the Interior the lands 
of restricted Indians where ability or special circum¬ 
stances called for manumission though the large 
quantum of Indian blood did not make safe a blanket 
freedom of such Indians from supervision. Enrol¬ 
ment was completed March 4, 1907, and on rolls 
made up prior to that date severalty land allotments 
were made from time to time as rolls were com¬ 
pleted, vide Secretary vs. Belle Frost, 216 TJ. $. 240, 
and Secretary vs. Goldsby & Allison, 211 U. S. 249, 
264. 

The matter of restrictions had its chief original 
expression beginning with the Act of May 27, 1908 
(35 Stat. 312), “For the removal of restrictions from 
part of the land of allottees of the Five Civilized 
Tribes and for other purposes.” This Act, coming 
to the instant case, evidences that control of minors 
by the Interior Department requires to be affirma - 
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lively shown by specific legislation and that in its ab¬ 
sence the control is placed in the courts . 

Section 6 of the Act reads: 

“That the persons and property of minor 
allottees of the Five Civilized Tribes shall, 
except as otherwise specifically provided by 
law, be subject to the jurisdiction of the pro¬ 
bate courts of the State of Oklahoma.’’ 

The first section of this Act, after removing re¬ 
strictions on all lands of intermarried whites, freed- 
men and “mixed blood Indians having less than half 
Indian blood, including minors,” reads: 

“All homesteads of said allottees enrolled 
as mixed-blood Indians having half or more 
than half Indian blood, including minors of 
such degrees of blood, * * * shall not be 
subject to alienation, contract to sell, power 
of attorney, or any other encumbrance prior 
to April 26,1931.” 

Section 2 authorized the Secretary of the Interior 
to approve leases of restricted lands for oil, gas, or 
other minerals, made by allottee adults, and by the 
probate courts for minors and incompetents. Sec¬ 
tion 4 made lands from which restrictions were or 
might be later removed “subject to taxation and all 
other civil burdens as though it were the property 
of other persons than allottees of the Five Civilized 
Tribes.” 

Section 9 provided: 

“That the death of any allottee of the Five 



7 


i 

j 

i 


! 

I 

i 

I 


Civilized Tribes shall operate to remove all 
restrictions upon the alienation of said allot¬ 
tee’s land: Provided, That no conveyance of 
any interest of any full blood Indiah heir in 
such land shall be valid unless approved by 
the court having jurisdiction of the settlement 
of the estate of said deceased allottee: Pro¬ 
vided further, That if any member of the Five 
Civilized Tribes of one-half or mor^ Indian 
blood shall die leaving issue surviving, bom 
since March fourth, nineteen hundred and six, 
the homestead of such deceased allottee shall 
remain inalienable, unless restrictions! against 
alienation are removed therefrom by the Sec¬ 
retary of the Interior in the manner provided 
in Section one hereof, for the use and support 
of such issue, during their life or liv^s, until 
April 26,1931 ” | 

Thus matters remained (the Act of April 12,1926, 

44 Stat. 239, containing nothing germane to t^ie pres¬ 
ent controversy) when Congress, on May 10, 1928, 

45 Stat. 495, in amending the original restrictions 
Act of May 27,1908, by extending in certain cases re¬ 
strictions for 25 years beyond April 26, 1931, ex¬ 
pressly excepted from operations of the 1928 jAct the 

class of cases such as Alonzo Perry’s, there by re- ^ /y 
affirming that all restrictions were offjin^ase^of de- 
ceased homesteads passing as to same or any inter¬ 
est therein to issue born since March 4, 1906J 
This Act of May 10,1928, so far as here material, 
reads: j 

4 4 Sec. 1 . That the restrictions agahjist the 
alienation, lease, mortgage, or other Encum¬ 
brance of the lands allotted to members! of the 
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Five Civilized Tribes in Oklahoma, enrolled 
as of one-half or more Indian blood, be, and 
they are hereby, extended for an additional 
period of twenty-five years, commencing on 
April 26, 1931: Provided, That the Secretary 
of the Interior shall have the authority to re¬ 
move the restrictions, upon the applications 
of the Indian owners of the land, and may re¬ 
move such restrictions, wholly or in part, 
under such rules and regulations concerning 
terms of sale and disposal of the proceeds for 
the benefit of the respective Indians as he may 
prescribe. 

“Sec. 2. That the provisions of section 9 of 
the Act of May 27,1908 (Thirty-fifth Statutes 
at Large, page 312), entitled ‘An Act for the 
removal of restrictions from part of the lands 
of allottees of the Five Civilized Tribes, and 
for other purposes,’ as amended by section 1 
of the Act of April 12, 1926 (Forty-fourth 
Statutes at Large, page 239), entitled ‘An 
Act to amend section 9 of the Act of May 27, 
1908 (Thirty-fifth Statutes at Large, page 
312), and for putting in force, in reference to 
suits involving Indian titles, the statutes of 
limitations of the State of Oklahoma, and pro¬ 
viding for the United States to join in certain 
actions, and for making judgments binding on 
all parties, and for other purposes,’ be and 
are hereby, extended and continued in force 
for a period of twenty-five years from and in¬ 
cluding April 26, 1931, except, however, the 
provisions thereof which read as follows: 

‘Provided further, That if any member 
of the Five Civilized Tribes of one-half or 
more Indian blood shall die leaving issue 
surviving, born since March 4, 1906, the 
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homestead of such deceased allottee s 



remain inalienable, unless restrictions 


against alienation are removed therefrom 
by the Secretary of the Interior for the use 
and support of such issue, during their ^ife 


or lives, until April 26,1931/ ” 


Argument. 

. 

There is not a syllable of legislation relating to jthe 
Five Tribes providing or even suggesting that when 
the time period of land restrictions expired on April 
26, 1931, that restrictions shall continue on funds 
which meanwhile had accumulated or might after 
April 26, 1931, accumulate on lands restrictions! on 
which were expressly declared to have terminated 
April 26, 1931. The Solicitor so recognized, fo| in 
his opinion (Rec., p. 22) he held: “From the view¬ 
point of governmental control no sound basis in fact 
exists for making any distinction between the lands 
and the income therefrom. ’ ’ And after quoting ffom 
U. S. vs. Brown, 8 Fed. 2d 564, that “It must be Con¬ 
ceded that the royalties accruing therefrom are 
lodged with the officers of that Department im¬ 
pressed with the same trust as are the lands them¬ 
selves,” the Solicitor said (p. 23): j 

I 

i 

“It sufficiently appears from the foregoing 
decisions not only that the royalty interest} of 
the lessee is but a right attached and incident 
to his ownership of the land but that the pro¬ 
ceeds from the lands, whether derived from 
sale or lease, partake of the nature of the 
lands themselves and are impressed with the 
same trust. The status of the funds is thus 
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determined by the status of the lands from 
which derived, and it therefore follows that 
the Act of May 10, 1928, supra, extending re¬ 
strictions upon the lands for an additional 
period of 25 years, ipso facto, extends for a 
like period the restrictions upon the funds.’’ 

Ergo, by like reasoning, it necessarily follows that 
when, by the Act of May 10,1928, Congress expressly 
excepted from this 25-year extension homesteads of 
deceased half bloods or more belonging to issue born 
since March 4,1906, and left in force the Act of 1908 
terminating such restrictions April 26, 1931, the re¬ 
strictions are off the funds as well as the lands. 

All the labored arguments of counsel for appellee 
attempting now in the instant case to separate funds 
from lands it is submitted cannot avail. Indeed, the 
query very properly may be propounded, arguendo 
only: “When the period of 25 years terminates in 
1956 will the restrictions then be off the funds as 
well as the lands ? and if so, by and because of what 
will this then happen? And if still the restrictions 
continue as to the funds, when will the restrictions 
as to funds cease if ever?” 

It must be apparent that the attempt of the Com¬ 
missioner of Indian Affairs and the Secretary of the 
Interior to continue their control of the funds of 
Alonzo Perry willy nilly, statutory authority or not, 
is arbitrary and without lawful warrant. All their 
power is derived from the statutes, and that they are 
in charge of Indian affairs generally cannot avail 
them. This court has announced in clear terms that 
there is no room in a republican form of government 
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for the exercise of arbitrary power. 

In American School of Magnetic Healing vs. Mc- 
Annully, 187 U. S. 94, Justice Peckham, answering a 
contention of the Post Office Department similar] to 
the claim of power here advanced by the Interior 
Department on the ground of control of Indian jaf- 
fairs, said: 

“That the conduct of the post office is a pprt 
of the administrative department of the gov¬ 
ernment is entirely true, but that does hot 
necessarily and always oust the courts of 
jurisdiction to grant relief to a party ag¬ 
grieved by any action of the head or one of 
the subordinate officials of that department 
which is unauthorized by the statute under 
which he assumes to act. The acts of all its 
officers must be justified by some law, and in 
case an official violates the law to the injury of 
an individual the courts generally have juris¬ 
diction to grant relief.” 

As early as the Roberts case, 176 U. S. 221, the 
Supreme Court ruled that the fact that to some 
extent the official had to construe or read statutes on 
the subject would not afford immunity from man¬ 
damus on assertion it was necessary to construe 
statutes. 

Lately this court in U. S. ex rel. Krushnic jvs. 
West, Secretary, 58 App. D. C. 332, affirmed on ap¬ 
peal, said: j 

“We come now to the usual objection pre¬ 
sented by the department, namely, the juris¬ 
diction of the court to compel the Secretary, 
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by writ of mandamus, to issue a patent. In 
this case the court is not invading the exclu¬ 
sive jurisdiction of the Secretary to determine 
discretionary questions of fact, nor his inter¬ 
pretation of the meaning of a law upon which 
the exercise of his jurisdiction depends. In 
the present case, with the facts conceded, 
nothing remains to be done by the Secretary 
but the performance of the mere ministerial 
act of issuing a patent, and if, as in the pres¬ 
ent case, the Secretary misinterprets his stat¬ 
utory duties in conformity with the facts, it is 
well within the power of the court to place its 
interpretation upon the law and direct the 
Secretary to act in accordance therewith.’’ 

The cases cited on page 19 of appellant’s brief 
that statutes wiiere open to construction will have 
doubts resolved in favor of the Indians are beyond 
the mark. They are cases involving the question 
whether, under certain laws, the Indian is or is not 
entitled to certain property or certain privileges. 
There is no question here that will give to or increase 
the property rights or the privileges of Alonzo 
Perry. His property is conceded. The only issue 
is whether Perry’s property is under administration 
of the Secretary of the Interior or of the courts of 
Oklahoma. Similarly, the cited cases of Sunderland 
vs. U. S., 266 U. S. 226, and Parker vs. Richard, 250 
U. S. 235, like the flowers that bloom in the spring, 
have nothing to do with the case. Congress has 
spoken, and in clear language terminated restric¬ 
tions in 1931. 

The Secretary of the Interior is not a legislative 
officer. That he may deem himself better fitted to 
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preserve or conserve lands or funds of an Indian 
member of the Five Tribes than the courts is ho au¬ 
thority for him to continue to hold lands or j their 
usufruct or funds, derived from the lands after the 
lapse of the statutory period of the authority! con¬ 
ferred upon him. Congress thinks otherwise; and 
by legislation has put the State courts in contrbl. 

The Secretary came into possession of the lands, 
and the funds growing out of oil and gas leased here 
in question, by virtue of statutory grant to him of 
such control for a limited period, i. e., until April 
26,1931. There is no statute continuing that power. 
The fact that the Secretary has sought a continuance 
of his power and is loath to relinquish his authority 
and has applied to Congress for further extension of 
his authority affords no reason for denial to pe¬ 
titioner of his rights and no reason for refusal to 
respect the authority Congress has seen fit to repose 
in the ordinary judicial tribunals for the adihinis- 
tration of the property, real and personal, bf de¬ 
ceased persons and of minors, namely, the county 
courts. 

Ballinger vs. U. S. ex rel. Frost, 216 U. S. 240: 

“The power of the Secretary over Indian 
affairs is not an unlimited and arbitrary 
power and cannot be exercised so as to de¬ 
prive any person of property to which he is 
lawfully entitled. ’ ’ 

Hines vs. Welsh, 57 App. D. C. 371: j 

Even where discretion is vested in an executive 
officer he may not exercise such power in an arbi- 
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trary manner, but bis actions must be justified by 
the law. 

As said in Hines vs. Welch, quoting from Work 
vs. U. S. ex rel. Rives, “The duty (imposed upon the 
Secretary) may be discretionary within limits. He 
cannot transgress those limits, and if he does so, he 
may be controlled by injunction to keep within them. 
The power of the court to intervene, if at all, thus 
depends upon what statutory discretion he (the Sec¬ 
retary) has.” 

A fortiori if the Secretary having acquired as here 
authority to hold funds of Alonzo Perry for a limited 
period, that period having expired, nevertheless 
without justification in any statute continues to hold 
the funds despite the statutes and refuses to turn 
them over to the authorities duly empowered by stat¬ 
ute to hold them on the ground that in his superior 
wisdom and business acumen they will be preserved 
more safely than by those authorized by law to hold 
same, he is compellable to turn over the funds. De¬ 
fendant is here, as said in the Rives case, trans¬ 
gressing the limits of the authority vested in him by 
the statute and is undertaking to stretch his custody 
and control in excess of the time limits authorized by 
Congress. 

McCarl vs. U. S. ex rel. Societa Ligure di Arma- 
mento, 58’App. D. C. 319: 

Mandamus i will lie to compel performance of a 
purely ministerial duty devolved by law, even though 
refusal to perform is based on an erroneous con¬ 
struction of the statute. 

Wilbur vs. U. S. ex rel. Krushnic, 280 U. S. 306— 
The writ of mandamus in such a case will issue and 




is not to be denied on the plea that the construction 
of statutes is involved. 

It is respectfully submitted that the opinion of the 
Solicitor was correct and that the judgment of £he 
court below in accordance therewith should be ! af¬ 
firmed. 

Respectfully submitted, 


Bond, Hatcher & Bond, 
Harrell & Kerr, and 
Hatcher and Kice, 
of Oklahoma, 

of Counsel . 


C. H. 

Attorney for Appellet. 



